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Why Care?



Client Life Cycle
1. Hire Us

2. We Do Work 

3. Hope They Remember Us

* * * 

1. Trusts

2. Wills

3. Medicaid planning

4. . . .  What is the next step? (generation)



Be the Life Preserver
1. Periodic Check-Ins
2. Documents for the kids before death
3. Plan for transitioning to LTC
4. Medicaid planning
5. Transition Services (e.g. Contract Review)
6. Social workers / patient representatives in-

facility
7. Guides / manuals / pamphlets
8. . . . 



Be the Life Preserver

They really don’t know, 
and you can help. . . .

If they know to call you!



Types of Facilities



Levels of Care . . . And Responsibility
1. Senior Living
2. Independent Living 

3. Assisted Living Facility
4. Nursing Home – Skilled / Short Term
5. Nursing home – Long Term



Assisted Living can be a Trap 

Sounds Good: “Not a Nursing Home”
Huge Growth, Huge $, Private Pay
Dementia care = fastest-growing segment 
Safety Lagging
Care is largely Contract Based (few regs)

Take in the wrong residents / keep too long
They won’t tell your clients it’s time



Rehab vs. Long Term vs. Respite
Big dollars (for now) in rehab
Need planning / asset management for long term
Support structure important for both (coaching opportunity)
Respite can be risky, but necessary



Abuse and Neglect



Neglect

“Neglect is the failure of the facility, its 
employees or service providers to provide goods 
and services to a resident that are necessary to 
avoid physical harm, pain, mental anguish, or 

emotional distress.” 
42 CFR 483.5



Abuse
Abuse is the willful infliction of injury, unreasonable confinement, 
intimidation, or punishment with resulting physical harm, pain or 
mental anguish. Abuse also includes the deprivation by an 
individual, including a caretaker, of goods or services that are 
necessary to attain or maintain physical, mental, and psychosocial 
well-being. Instances of abuse of all residents, irrespective of any 
mental or physical condition, cause physical harm, pain or mental 
anguish. It includes verbal abuse, sexual abuse, physical abuse, and 
mental abuse including abuse facilitated or enabled through the use 
of technology. 42 CFR 483.5
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Neglect = Abuse
Abuse is the willful infliction of injury, unreasonable confinement, 
intimidation, or punishment with resulting physical harm, pain or 
mental anguish. Abuse also includes the deprivation by an 
individual, including a caretaker, of goods or services that are 
necessary to attain or maintain physical, mental, and psychosocial 
well-being. Instances of abuse of all residents, irrespective of any 
mental or physical condition, cause physical harm, pain or mental 
anguish. It includes verbal abuse, sexual abuse, physical abuse, and 
mental abuse including abuse facilitated or enabled through the use 
of technology. 42 CFR 483.5
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Power of 
Regulations



§ 483.10 (Resident Rights)
§ 483.12 (Freedom from 
abuse, neglect, and 
exploitation)
§ 483.15 (Admission, Transfer, 
and Discharge Rights)
§ 483.20 (Resident 
assessment)

§ 483.25 (Quality of Care)
§ 483.30 (Nursing services)
§ 483.75 (Administration)
§ 483.80 (Infection Control)
§ 483.45 (Unnecessary and 
Psychotropic Drugs)

Federal Regulations
Federal Code governs all nursing homes 42 CFR 483



Federal Regulations
§ 483.25 (Quality of Care)
Pressure Ulcer (bedsore) prevention

Pressure Ulcer (bedsore) not worsening

Foot care / Podiatry appointments

Mobility – range of motion, equipment

 Prevent accidents – safe environment, adequate supervision

Incontinence – maintain continence with assistance, catheter avoidance, 
prevent UTIs, restore bowel function

Nutrition and Hydration (!)

And more . . . 



Staffing

“must have sufficient nursing staff to provide nursing and 
related services to attain or maintain the highest 

practicable physical, mental, and psychosocial well-being
of each resident, as determined by resident assessments 

and individual plans of care.”
§ 483.30 Nursing services



Understaffing: Root of All Evil
Don’t turn and position >> Bedsores
Don’t toilet >> incontinence, infections, falls
Don’t change / clean >> UTIs, skin breakdown, sepsis
Don’t assist >> dehydration, malnutrition / weight loss

>> falls
>> tooth decay / pneumonia
>> choking . . .



Residents’ Rights! ORC 3721.13 
Apply to nursing homes AND assisted living (“home”)

“safe and clean living environment”

“free from physical, verbal, mental, and emotional abuse”

“adequate and appropriate medical treatment and nursing care  . . . consistent with the program for 
which the resident contracted.”

“obtain . . . the name and any specialty of any physician or other person responsible for the resident’s 
care”

Select your attending physician (within limits)

“participate in decisions that affect the resident's life” – including “communicate with the physician 
and employees of the home”

“free from physical or chemical restraints or prolonged isolation”



Residents’ Rights! ORC 3721.13 
“retire and rise in accordance with the resident’s reasonable requests”

“private and unrestricted communications with the resident's family, social worker, and any 
other person”

“receive reasonable notice before the resident's room or roommate is changed, including an 
explanation of the reason for either change”

“not to be transferred or discharged” (with significant limitations)

“voice grievances and recommend changes in policies and services to the home’s staff, to 
employees of the department of health, or to other persons not associated with the operation 
of the home, of the resident's choice, free from restraint, interference, coercion, discrimination, 
or reprisal.”

“have any significant change in the resident's health status reported to the resident's sponsor” 
within 12 hours



Just Say No to Arbitration
Cannot be forced (“condition of admission”)
Never good idea
Limits case value
Can agree later
Litigating sucks



Identifying 
Problems



What Do Abuse and Neglect Look Like?
Resident left in soiled clothing / undergarments / linens

Resident left in bed / wheelchair all day, isolated (in room, no activities / socializing)

Resident overmedicated (“chemical restraint”) – drooling, drowsy, out of it

Resident left Resident has significant (unintended) weight loss 

Resident goes without bathing / showering / dental care

Resident not helped with eating / drinking (cold food in room, no water available)

Resident falling (look for patterns)

Resident unexplained bruising / wounds



What We See Regularly
Falls (broken bones, brain bleeds, death)

Elopement (wandering off – drowning, freezing, heat stroke, hit by car, death)

Bedsores (stage 3-4, infections, death)

Choking (to death)

Infections - especially urinary tract infections, sepsis

Sexual or Physical assault (staff-to-resident or resident-to-resident)

Dehydration and malnutrition (hypernatremia, acute kidney injury, death)

Unexplained bruising, skin tears, wounds

Scalding / burns



Preventing 
Problems



Prevention: Selecting for Success
Help them find the right place!
Nursing Home Compare
◦ Health inspections
◦ Staffing
◦ Quality measures

Location / family interaction
◦ Squeaky Wheel
◦ Limited resources





Prevention: Empowering Families
Schedules
Cover shifts
Document
Photographs / Videos (!)
Care Conferences > Written Plans
“People respect what you 
inspect”



Reacting to  
Problems



Reaction
Care conferences (record!) 
Formal complaints for signs of abuse or neglect
◦ Ohio Department of Health 
◦ Ombudsman
◦ Department of Aging

Move to a different facility 
◦ Hospitalization / skilled care trigger

Lawsuit (last resort)



Reaction: Lawsuit
Falls with fractures or head injuries 
Choking deaths or brain injuries
Severe pressure sores 
Severe dehydration / malnutrition leading to organ failure 
Severe infections leading to death
Physical or sexual assault 
Elopement death (freezing death, drowning, car / train, etc.)



Reaction: Lawsuit
Problems
◦ Corporate shell game on steroids
◦ Expensive (med mal style)
◦ Co-morbidities guaranteed
◦ Low-value (myth!)
◦ Voluminous records
◦ Myriad witnesses / employee turnover
◦ Uninformed / misinformed families
◦ Family Issues
◦ Subrogation (especially Medicaid estate)



Statute of Limitations
TLDR: Treat it as 1 year
Wrongful Death (2 years from death)
Negligence (medical claim, 1 year from . . . )
We also bring claims as appropriate for
◦ Fraud
◦ Civil conspiracy
◦ Recklessness (punitives)
◦ Resident’s Rights Law Violations



QUESTIONS
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