

IN THE COURT OF COMMON PLEAS

Cuyahoga COUNTY, OHIO
	ESTATE OF LEONA MAXIM
BY CHRISTINE GUEST, EXECUTOR
		PLAINTIFF,
	VS.
KINDRED NURSING & REHAB - STRATFORD, ET AL.
		DEFENDANTS.        
	)))))))))))
	CASE NO.  CV 16 867545

JUDGE WILLIAM J. COYNE


Jury Instructions



MEMBERS OF THE JURY:
YOU HAVE HEARD THE EVIDENCE AND THE ARGUMENTS OF COUNSEL.  IT IS NOW THE DUTY OF THE COURT TO INSTRUCT YOU ON THE LAW WHICH APPLIES TO THIS CASE.  THE COURT AND JURY HAVE SEPARATE FUNCTIONS.  YOU DECIDE THE DISPUTED FACTS, AND THE COURT ISSUES THESE INSTRUCTIONS OF LAW.  IT IS YOUR SWORN DUTY TO ACCEPT THESE INSTRUCTIONS AND TO APPLY THE LAW AS IT IS GIVEN TO YOU.  YOU ARE NOT PERMITTED TO CHANGE THE LAW, NOR ARE YOU TO APPLY YOUR OWN IDEA OF WHAT YOU BELIEVE THE LAW OUGHT TO BE. 

[bookmark: _Toc463383438]BURDEN OF PROOF
THE PERSON WHO CLAIMS THAT CERTAIN FACTS EXIST MUST PROVE THEM BY A PREPONDERANCE OF THE EVIDENCE.  THIS DUTY IS KNOWN AS THE BURDEN OF PROOF.
THE BURDEN OF PROOF IS ON THE ESTATE OF LEONA MAXIM TO PROVE THE FACTS NECESSARY FOR ITS CASE BY A PREPONDERANCE OF THE EVIDENCE.
[bookmark: _Toc463383439]PREPONDERANCE
PREPONDERANCE OF THE EVIDENCE IS THE GREATER WEIGHT OF THE EVIDENCE; THAT IS, EVIDENCE THAT YOU BELIEVE BECAUSE IT OUTWEIGHS IN YOUR MIND THE EVIDENCE OPPOSED TO IT.  A PREPONDERANCE MEANS EVIDENCE THAT IS MORE PROBABLE, MORE PERSUASIVE, OR OF GREATER PROBATIVE VALUE.  YOU MUST WEIGH THE QUALITY OF THE EVIDENCE.  QUALITY MAY OR MAY NOT BE IDENTICAL WITH THE QUANTITY OF WITNESSES.
IN DETERMINING WHETHER AN ISSUE HAS BEEN PROVED BY A PREPONDERANCE OF THE EVIDENCE, YOU SHOULD CONSIDER ALL OF THE EVIDENCE, REGARDLESS OF WHO PRODUCED IT.
[bookmark: _Toc463383440]IF THE WEIGHT OF THE EVIDENCE IS EQUALLY BALANCED, THE PARTY WHO HAS THE BURDEN OF PROOF HAS NOT ESTABLISHED SUCH ISSUE BY A PREPONDERANCE OF THE EVIDENCE.


EVIDENCE AND INFERENCES
EVIDENCE IS ALL THE TESTIMONY RECEIVED FROM THE WITNESSES, INCLUDING DEPOSITIONS AND THE EXHIBITS ADMITTED DURING THE TRIAL AND ANY FACTS THAT THE COURT REQUIRES YOU TO ACCEPT AS TRUE.
YOU MAY CONSIDER BOTH DIRECT AND CIRCUMSTANTIAL EVIDENCE.  YOU MUST DECIDE FROM ALL THE DIRECT AND CIRCUMSTANTIAL EVIDENCE, TAKEN TOGETHER, WHETHER THE PARTY WHO HAS THE BURDEN OF PROOF HAS MET THAT BURDEN.
DIRECT EVIDENCE IS THE TESTIMONY GIVEN BY A WITNESS WHO HAS SEEN OR HEARD THE FACTS ABOUT WHICH THE WITNESS TESTIFIES.  IT INCLUDES EXHIBITS ADMITTED INTO EVIDENCE DURING THE TRIAL AND STIPULATIONS THAT YOU WERE INSTRUCTED TO ACCEPT AS FACT.
CIRCUMSTANTIAL EVIDENCE IS THE PROOF OF FACTS OR CIRCUMSTANCES BY DIRECT EVIDENCE FROM WHICH YOU MAY REASONABLY INFER OTHER RELATED OR CONNECTED FACTS THAT NATURALLY AND LOGICALLY FOLLOW ACCORDING TO THE COMMON EXPERIENCE OF PEOPLE.
TO INFER, OR TO MAKE AN INFERENCE, IS TO REACH A REASONABLE CONCLUSION OF FACT THAT YOU MAY, BUT ARE NOT REQUIRED TO, MAKE FROM OTHER FACTS THAT YOU FIND HAVE BEEN ESTABLISHED BY DIRECT EVIDENCE.  YOU MAY REACH A REASONABLE CONCLUSION ABOUT A FACT OR FACTS ONLY FROM OTHER FACTS THAT HAVE BEEN PROVED BY THE GREATER WEIGHT OF THE EVIDENCE.  WHETHER AN INFERENCE IS MADE RESTS ENTIRELY WITH YOU.
STATISTICAL EVIDENCE HAS BEEN OFFERED AS EVIDENCE IN THIS CASE.  STATISTICS ARE ONE FORM OF EVIDENCE THAT YOU MAY CONSIDER IN DECIDING DAMAGES.  TO DETERMINE THE USEFULNESS AND RELIABILITY OF THE STATISTICS YOU SHOULD EVALUATE THEM AS YOU DO ANY OTHER KIND OF EVIDENCE, AND YOU MAY CONSIDER THE MANNER IN WHICH THEY WERE COMPILED AND ALL OF THE SURROUNDING FACTS AND CIRCUMSTANCES.  THIS EVIDENCE IS ADMITTED FOR WHATEVER ASSISTANCE IT MAY PROVIDE TO HELP YOU ARRIVE AT A JUST VERDICT.
THE COURT HAS ADMITTED EXHIBITS CONCERNING CERTAIN EVIDENCE, AND THESE WILL BE WITH YOU DURING YOUR DELIBERATIONS.
[bookmark: _Toc463383441]EVIDENCE EXCLUDES
THE EVIDENCE DOES NOT INCLUDE THE PLEADINGS OR ANY STATEMENT OF COUNSEL MADE DURING THE TRIAL, UNLESS SUCH STATEMENT WAS AN ADMISSION OR AGREEMENT ADMITTING CERTAIN FACTS.  THE OPENING STATEMENTS AND THE CLOSING ARGUMENTS OF COUNSEL ARE DESIGNED TO ASSIST YOU.  THEY ARE NOT EVIDENCE.
STATEMENTS ORDERED STRICKEN, OR TO WHICH THE COURT SUSTAINED AN OBJECTION, OR WHICH YOU WERE INSTRUCTED TO DISREGARD ARE NOT EVIDENCE AND MUST BE TREATED AS THOUGH YOU NEVER HEARD THEM.
YOU MUST NOT GUESS WHY THE COURT SUSTAINED THE OBJECTION TO ANY QUESTION OR WHAT THE ANSWER TO SUCH QUESTION MIGHT HAVE BEEN.  YOU MUST NOT CONSIDER AS EVIDENCE ANY SUGGESTION INCLUDED IN A QUESTION THAT WAS NOT ANSWERED.

[bookmark: _Toc463383442]CREDIBILITY OF WITNESSES
YOU ARE THE JUDGES OF THE FACTS, THE CREDIBILITY OR BELIEVABILITY OF THE WITNESSES AND THE WEIGHT OF THE EVIDENCE.
TO WEIGH THE EVIDENCE, YOU MUST CONSIDER THE CREDIBILITY OR BELIEVABILITY OF THE WITNESSES.  YOU WILL USE THE TESTS OF TRUTHFULNESS WHICH YOU USE IN YOUR DAILY LIVES.
THESE TESTS INCLUDE THE APPEARANCE OF EACH WITNESS UPON THE STAND; THE WITNESS’ MANNER OF TESTIFYING; THE REASONABLENESS OF THE TESTIMONY; THE OPPORTUNITY THE WITNESS HAD TO SEE, HEAR AND KNOW THE THINGS CONCERNING WHICH HE OR SHE TESTIFIED; AND THE WITNESS’ ACCURACY OF MEMORY; FRANKNESS OR LACK OF IT; INTELLIGENCE, INTEREST AND BIAS, IF ANY; TOGETHER WITH ALL THE FACTS AND CIRCUMSTANCES SURROUNDING THE TESTIMONY.  USE THESE TESTS AND ASSIGN TO EACH WITNESS’S TESTIMONY SUCH WEIGHT AS YOU THINK PROPER.
YOU ARE NOT REQUIRED TO BELIEVE THE TESTIMONY OF ANY WITNESS SIMPLY BECAUSE THE WITNESS WAS UNDER OATH.  YOU MAY BELIEVE OR DISBELIEVE ALL OR ANY PART OF THE TESTIMONY OF ANY WITNESS.  IT IS YOUR DUTY TO DETERMINE WHAT TESTIMONY TO BELIEVE AND WHAT TESTIMONY NOT TO BELIEVE.  THE TESTIMONY OF ONE WITNESS IF BELIEVED BY YOU IS SUFFICIENT TO PROVE ANY DISPUTED FACT. 
[bookmark: _Toc463383443]DEPOSITIONS 
SOME TESTIMONY WAS PRESENTED BY DEPOSITION OR VIDEOTAPED DEPOSITION.  YOU ARE TO CONSIDER THIS EVIDENCE ACCORDING TO THE SAME TESTS THAT YOU APPLY TO OTHER TESTIMONY.
IF STATEMENTS IN A DEPOSITION DIFFER FROM THE TESTIMONY GIVEN BY THE SAME WITNESS IN THE COURTROOM, YOU MAY CONSIDER THE STATEMENTS TO TEST THE CREDIBILITY OR BELIEVABILITY OF SUCH WITNESS.

[bookmark: _Toc463383444]OPINION OF LAYPERSON
NORMALLY A WITNESS MAY NOT EXPRESS AN OPINION.  HOWEVER, A PERSON WHO HAD AN OPPORTUNITY TO OBSERVE IS PERMITTED TO EXPRESS AN OPINION AS TO THE THINGS HE OR SHE PERCEIVED.  IN DECIDING THE VALUE OF SUCH OPINION, YOU WILL CONSIDER THE OPPORTUNITY THAT THE WITNESS HAD TO OBSERVE THE FACTS AND HIS/HER KNOWLEDGE OF AND EXPERIENCE WITH THOSE FACTS.  IN ADDITION, YOU WILL APPLY THE USUAL RULES FOR TESTING CREDIBILITY AND DECIDING THE WEIGHT TO BE GIVEN TO TESTIMONY.

[bookmark: _Toc463383445]EXPERT WITNESS AND HYPOTHETICAL QUESTION
NORMALLY, A WITNESS MAY NOT EXPRESS AN OPINION.  HOWEVER, ONE WHO FOLLOWS A PROFESSION MAY EXPRESS HIS OR HER OPINION BECAUSE OF HIS OR HER EDUCATION, KNOWLEDGE, AND EXPERIENCE.  SUCH TESTIMONY IS ADMITTED FOR WHATEVER ASSISTANCE IT MAY PROVIDE TO HELP YOU TO ARRIVE AT A JUST VERDICT.
QUESTIONS HAVE BEEN ASKED IN WHICH EXPERT WITNESSES WERE PERMITTED TO ASSUME THAT CERTAIN FACTS WERE TRUE AND TO GIVE AN OPINION BASED UPON THAT ASSUMPTION.  YOU MUST DECIDE WHETHER THE ASSUMED FACTS ON WHICH THE EXPERTS BASED THEIR OPINIONS ARE TRUE.  IF ANY ASSUMED FACT WAS NOT ESTABLISHED BY THE GREATER WEIGHT OF THE EVIDENCE, YOU WILL DECIDE THE EFFECT OF THAT FAILURE ON THE VALUE OF THE OPINIONS OF THE EXPERTS.
QUESTIONS HAVE BEEN ASKED OF THE EXPERT WITNESSES AFTER THEY HAD DISCLOSED THE UNDERLYING FACTS OR DATA.  IT IS FOR YOU, THE JURY, TO DECIDE IF SUCH FACTS OR DATA ON WHICH THEY BASED THEIR OPINIONS ARE TRUE, AND YOU WILL DECIDE THE WEIGHT TO GIVE SUCH EVIDENCE.
AS WITH OTHER WITNESSES, ON YOU ALONE RESTS THE DUTY OF DECIDING WHAT WEIGHT TO GIVE TO THE TESTIMONY OF THE EXPERTS.  IN DECIDING ITS WEIGHT, CONSIDER THEIR SKILL, EXPERIENCE, KNOWLEDGE, VERACITY, FAMILIARITY WITH THE FACTS OF THIS CASE, AND THE USUAL RULES FOR TESTING CREDIBILITY OR BELIEVABILITY AND DECIDING THE WEIGHT TO GIVE TO THE TESTIMONY.
[bookmark: _Toc463383447]NEGLIGENCE
THIS IS A NEGLIGENCE CLAIM BROUGHT BY THE PLAINTIFF, THE ESTATE OF LEONA MAXIM, SEEKING COMPENSATION FOR INJURIES AND/OR DEATH CLAIMED TO HAVE BEEN CAUSED BY THE NEGLIGENCE OF KINDRED TRANSITIONAL CARE AND REHABILITATION–STRATFORD (KND DEVELOPMENT 51, LLC), AND/OR KINDRED HEALTHCARE OPERATING, INC. IN OPERATING THE NURSING HOME, AS WELL AS THE NEGLIGENCE OF ANY EMPLOYEE AT THE FACILITY. 
NEGLIGENCE IS A FAILURE TO USE REASONABLE CARE. EVERY PERSON OR COMPANY IS REQUIRED TO USE REASONABLE CARE TO AVOID INJURING ANOTHER PERSON.
REASONABLE CARE IS THE CARE THAT A REASONABLY CAREFUL PERSON OR COMPANY WOULD USE UNDER THE SAME OR SIMILAR CIRCUMSTANCES. 
IF A PERSON IS INJURED BY THE NEGLIGENCE OF TWO OR MORE PERSONS WHO ACT INDEPENDENTLY, AND THEIR ACTS COMBINE TO PROXIMATELY CAUSE SUCH INJURY, EACH OF THE WRONGDOERS ARE LIABLE TO THAT PERSON FOR THE FULL AMOUNT OF THE DAMAGE.  THE PERSON MAY ENFORCE HIS CLAIM IN AN ACTION AGAINST ALL DEFENDANTS JOINTLY OR ANY NUMBER OF THEM.
THE FACT THAT THE DEFENDANTS’ TREATMENT DID NOT FULFILL PLAINTIFF’S EXPECTATIONS DOES BY ITSELF PROVE THAT DEFENDANTS WERE NEGLIGENT.
[bookmark: _Toc463383448]

FORESEEABILITY
IN DETERMINING WHETHER REASONABLE CARE WAS USED, YOU WILL CONSIDER WHETHER THE DEFENDANTS OR THEIR EMPLOYEES SHOULD HAVE FORESEEN UNDER THE CIRCUMSTANCES THAT THE NATURAL AND PROBABLE RESULT OF AN ACT OR FAILURE TO ACT WOULD CAUSE SOME INJURY OR DAMAGE.  
[bookmark: _Toc463383451]THE TEST FOR FORESEEABILITY IS NOT WHETHER A PERSON OR COMPANY SHOULD HAVE FORESEEN THE INJURY EXACTLY AS IT HAPPENED TO THE SPECIFIC PERSON.  THE TEST IS WHETHER UNDER THE CIRCUMSTANCES A REASONABLY CAUTIOUS, CAREFUL, OR PRUDENT PERSON OR COMPANY WOULD HAVE ANTICIPATED THAT INJURY AND DAMAGE WERE LIKELY TO RESULT TO SOMEONE FROM THE ACT OR FAILURE TO ACT. 


PROXIMATE CAUSE
A PARTY WHO SEEKS TO RECOVER COMPENSATION FOR DAMAGES AND INJURIES MUST PROVE NOT ONLY THAT THE OTHER PARTY WAS NEGLIGENT, BUT ALSO THAT SUCH NEGLIGENCE WAS A PROXIMATE CAUSE OF THE DAMAGES AND INJURIES.
PROXIMATE CAUSE IS AN ACT OR FAILURE TO ACT THAT IN THE NATURAL AND CONTINUOUS SEQUENCE DIRECTLY PRODUCED THE INJURY AND LOSS AND WITHOUT WHICH INJURY AND LOSS WOULD NOT HAVE OCCURRED.
[bookmark: _Toc463383453]

MORE THAN ONE CAUSE
THERE MAY BE MORE THAN ONE PROXIMATE CAUSE. WHEN THE NEGLIGENT ACT OR FAILURE TO ACT OF ONE PARTY COMBINES WITH THE NEGLIGENCE OF ANOTHER TO PRODUCE THE INJURIES AND/OR DEATH, THE NEGLIGENCE OF EACH IS A CAUSE. IT IS NOT NECESSARY THAT THE NEGLIGENCE OF EACH OCCUR AT THE SAME TIME OR THAT THERE BE A COMMON PURPOSE OR ACTION.
[bookmark: _Toc463383456]

VICARIOUS LIABILITY
AN EMPLOYER IS RESPONSIBLE FOR INJURIES PROXIMATELY CAUSED BY THE NEGLIGENCE OF ITS EMPLOYEES AND/OR AGENTS ACTING WITHIN THE COURSE AND SCOPE OF THEIR EMPLOYMENT.
[bookmark: _GoBack]IT IS AGREED IN THIS CASE THAT THE EMPLOYEES IN THIS CASE WERE ACTING WITHIN THE COURSE AND SCOPE OF THEIR EMPLOYMENT.


NURSING HOME RESIDENTS’ RIGHTS
UNDER OHIO LAW, A NURSING HOME RESIDENT LIKE LEONA MAXIM HAS THE FOLLOWING RIGHTS: 
1. THE RIGHT TO A SAFE LIVING ENVIRONMENT;

2. THE RIGHT TO ADEQUATE AND APPROPRIATE NURSING CARE AND OTHER ANCILLARY SERVICES THAT COMPRISE NECESSARY AND APPROPRIATE CARE;

3. THE RIGHT TO HAVE ALL REASONABLE REQUESTS AND INQUIRIES RESPONDED TO PROMPTLY;

4. THE RIGHT TO OBTAIN FROM THE NURSING HOME, UPON REQUEST, THE NAME AND SPECIALTY OF ANY PERSON RESPONSIBLE FOR THE RESIDENT’S CARE;

5. THE RIGHT TO HAVE ANY SIGNIFICANT CHANGE IN HEALTH STATUS REPORTED TO THE RESIDENT’S SPONSOR.

IF YOU FIND BY THE GREATER WEIGHT OF THE EVIDENCE THAT ANY OF THESE RIGHTS WERE VIOLATED AS A RESULT OF A NEGLIGENT ACT OR OMISSION OF KINDRED TRANSITIONAL CARE AND REHABILITATION-STRATFORD (KND DEVELOPMENT 51, LLC) AND/OR KINDRED HEALTHCARE OPERATING, INC., AND OR ANY OF THEIR EMPLOYEES, AND THAT THE VIOLATION WAS A PROXIMATE CAUSE OF LEONA MAXIM’S INJURIES AND/OR DEATH, YOUR VERDICT MUST BE FOR THE ESTATE OF LEONA MAXIM AS TO THE RESPECTIVE ENTITIES. 


DISREGARDING CORPORATE FORM
IN ADDITION TO THE DIRECT CLAIMS THE ESTATE OF LEONA MAXIM BRINGS AGAINST KINDRED HEALTHCARE OPERATING, INC., THE ESTATE OF LEONA MAXIM ALSO SEEKS TO HOLD KINDRED HEALTHCARE OPERATING, INC. LIABLE FOR THE WRONGFUL ACTS OF KINDRED TRANSITIONAL CARE AND REHABILITATION-STRATFORD (KND DEVELOPMENT 51, LLC) AND THEIR EMPLOYEES. 
KINDRED HEALTHCARE OPERATING, INC. IS THE SOLE OWNER OF KINDRED TRANSITIONAL CARE AND REHABILITATION-STRATFORD (KND DEVELOPMENT 51, LLC).   GENERALLY THE OWNER OF A CORPORATION IS NOT LIABLE FOR THE CORPORATION’S NEGLIGENCE.  THIS PROTECTION IS CALLED “THE CORPORATE FORM.”
KINDRED HEALTHCARE OPERATING, INC., AS THE OWNER, CAN BE HELD LIABLE FOR WRONGS COMMITTED BY KINDRED TRANSITIONAL CARE AND REHABILITATION-STRATFORD (KND DEVELOPMENT 51, LLC) IF YOU FIND: 
1. CONTROL OVER THE NURSING HOME BY KINDRED HEALTHCARE OPERATING, INC. WAS SO COMPLETE THAT THE NURSING HOME HAS NO SEPARATE MIND, WILL, OR EXISTENCE OF ITS OWN;

2. CONTROL OVER THE NURSING HOME CORPORATION BY THOSE TO BE HELD LIABLE WAS EXERCISED IN SUCH A MANNER AS TO COMMIT FRAUD, AN ILLEGAL ACT, OR A SIMILARLY UNLAWFUL ACT, AGAINST LEONA MAXIM; AND 

3. INJURY OR UNJUST LOSS RESULTED TO LEONA MAXIM OF HER FAMILY FROM SUCH CONTROL AND WRONG.

IF YOU FIND, BY A PREPONDERANCE OF THE EVIDENCE, THE ESTATE OF LEONA MAXIM PROVED THESE THREE FACTS TO BE TRUE, YOU MUST FIND FOR THE ESTATE OF LEONA MAXIM (THE “PLAINTIFF”) AGAINST KINDRED HEALTHCARE OPERATING, INC., FOR THE WRONGFUL ACTS OF ITS NURSING HOME, KINDRED TRANSITIONAL CARE AND REHABILITATION-STRATFORD (KND DEVELOPMENT 51, LLC).

COMPENSATORY DAMAGES - PERSONAL INJURY
IF YOU FIND FOR PLAINTIFF, YOU WILL DECIDE BY THE GREATER WEIGHT OF THE EVIDENCE AN AMOUNT OF MONEY THAT WILL REASONABLY COMPENSATE PLAINTIFF’S DECEDENT, LEONA MAXIM, FOR THE ACTUAL INJURY PROXIMATELY AND DIRECTLY CAUSED BY THE DEFENDANTS THROUGH THEIR EMPLOYEES.
IN DECIDING THIS AMOUNT, YOU WILL CONSIDER LEONA MAXIM’S “NONECONOMIC LOSS,” IF ANY, PROXIMATELY AND DIRECTLY CAUSED BY HER INJURIES.
“NONECONOMIC LOSS” MEANS HARM OTHER THAN ECONOMIC LOSS THAT RESULTS FROM LEONA MAXIM’S INJURIES, INCLUDING, BUT NOT LIMITED TO, PAIN AND SUFFERING; LOSS OF SOCIETY, LACK OF ENJOYMENT OF LIFE, DISFIGUREMENT; MENTAL ANGUISH; AND ANY OTHER INTANGIBLE LOSS.
IN DECIDING DAMAGES, YOU MUST NOT CONSIDER WHETHER EITHER PARTY HAD INSURANCE.  ANY ASSUMPTION THAT EITHER PARTY HAD OR DID NOT HAVE INSURANCE IS NOT RELEVANT AND MAY BE WRONG.  YOU MUST NOT ADD TO OR SUBTRACT FROM ANY AWARD BASED UPON ANY ASSUMPTION REGARDING INSURANCE.  ANY SUCH CHANGES WILL BE PERFORMED BY THE COURT AFTER THE VERDICT.  
IF YOU DECIDE TO PROVIDE MONETARY COMPENSATION FOR LEONA MAXIM’S INJURIES OR LOSS, YOU WILL FURTHER DECIDE WHETHER THE INJURY OR LOSS INVOLVED:
(A) 	PERMANENT AND SUBSTANTIAL PHYSICAL DEFORMITY, LOSS OF USE OF A LIMB, OR LOSS OF A BODILY ORGAN SYSTEM;
IN DETERMINING AN AWARD FOR “NONECONOMIC LOSS,” YOU SHALL NOT CONSIDER ANY OF THE FOLLOWING:
1. EVIDENCE OF THE DEFENDANTS’ ALLEGED WRONGDOING, MISCONDUCT, OR GUILT; AND

1. EVIDENCE OF THE DEFENDANTS’ WEALTH OR FINANCIAL RESOURCES; AND

1. ALL OTHER EVIDENCE THAT IS OFFERED FOR THE PURPOSE OF PUNISHING THE DEFENDANTS, RATHER THAN OFFERED FOR A COMPENSATORY PURPOSE.

[bookmark: _Toc463383462]COMPENSATORY DAMAGES - WRONGFUL DEATH
IF YOU FIND FOR THE PLAINTIFF, YOU WILL DECIDE WHAT SUM OF MONEY WILL COMPENSATE THE BENEFICIARIES FOR THE INJURY AND LOSS TO THEM RESULTING FROM THE WRONGFUL DEATH OF PLAINTIFF’S DECEDENT, LEONA MAXIM.
WHEN DECIDING DAMAGES SUFFERED BY REASON OF THE WRONGFUL DEATH, YOU MAY CONSIDER THE FOLLOWING:
1. LOSS OF THE SOCIETY OF LEONA MAXIM, INCLUDING LOSS OF COMPANIONSHIP, CONSORTIUM, CARE, ASSISTANCE, ATTENTION, PROTECTION, ADVICE, GUIDANCE, COUNSEL, INSTRUCTION, TRAINING, AND EDUCATION SUFFERED BY THE NEXT OF KIN’S LOSS OF LEONA MAXIM; AND

1. THE MENTAL ANGUISH INCURRED BY THE NEXT OF KIN.

EACH NEXT OF KIN IS ENTITLED TO THEIR OWN MEASURE OF INJURY AND LOSS, BASED ON THEIR UNIQUE RELATIONSHIP TO LEONA MAXIM.  
[bookmark: _Toc463383452]

FULL MEASURE OF DAMAGES AND INJURIES
IT IS THE LAW OF THE STATE OF OHIO AS FAR AS DAMAGES ARE CONCERNED, THAT A DEFENDANT WHO NEGLIGENTLY INFLICTS INJURY ON ANOTHER, TAKES THE PARTY INJURED AS HE FINDS HER AND IS LIABLE FOR THE ACTUAL INJURY AND DAMAGE SUFFERED DIRECTLY FROM DEFENDANT'S NEGLIGENCE.
IF YOU FIND THAT LEONA MAXIM HAD A PREDISPOSITION WHICH MADE HER MORE SUSCEPTIBLE TO INJURY, DEFENDANTS ARE STILL LIABLE FOR THE ACTUAL INJURY AND ACTUAL LACK OF RECOVERY, IF ANY, WHICH LEONA MAXIM SUSTAINED AS A DIRECT RESULT OF DEFENDANTS’ NEGLIGENCE.
IT IS NO DEFENSE THAT SOME OTHER PERSON OF GREATER STRENGTH, OR CONSTITUTION, OR EMOTIONAL MAKEUP MIGHT HAVE BEEN INJURED LESS, OR INJURED DIFFERENTLY, OR RECOVERED FASTER OR BETTER.



CAUSE OF DEATH – MEDICAL EXAMINER’S FINDING
THE CUYAHOGA COUNTY MEDICAL EXAMINER’S  FACTUAL DETERMINATIONS CONCERNING THE MANNER, MODE AND CAUSE OF DEATH, AS EXPRESSED IN THE MEDICAL EXAMINER’S VERDICT AND THE DEATH CERTIFICATE, CREATE A REBUTTABLE PRESUMPTION CONCERNING SUCH FACTS IN THE ABSENCE OF COMPETENT, CREDIBLE EVIDENCE TO THE CONTRARY.
	“REBUTTABLE” MEANS COMPETENT AND CREDIBLE EVIDENCE OF EQUAL OR GREATER WEIGHT.


[bookmark: _Toc463383459]LIFE EXPECTANCY
THE EVIDENCE OF THE LIFE EXPECTANCY OF A 74 YEAR-OLD WHITE FEMALE IN THE UNITED STATES IS 13.6 YEARS.  THIS NUMBER IS AN ESTIMATE OF THE AVERAGE REMAINING LENGTH OF LIFE OF ALL PERSONS IN THIS COUNTRY BASED UPON A LIMITED NUMBER OF PERSONS OF THAT AGE.  IT IS AN INCOMPLETE FIGURE AND DOES NOT INDICATE THE FUTURE LIFE-SPAN OF ANY INDIVIDUAL.  SUCH EVIDENCE IS NOT CONCLUSIVE; HOWEVER, YOU MAY CONSIDER IT ALONG WITH ALL THE OTHER EVIDENCE.
[bookmark: _Toc463383460]


MATHEMATICAL FORMULA
	YOU CANNOT CONSIDER AS EVIDENCE THE SUGGESTION OF COUNSEL THAT YOU USE A UNIT VALUE OR MATHEMATICAL FORMULA TO COMPENSATE FOR PAIN AND SUFFERING OR DISABILITY.  THERE IS NO RECOGNIZED UNIT VALUE FOR PAIN AND SUFFERING OR DISABILITY.  DECIDING COMPENSATION FOR PAIN AND SUFFERING OR DISABILITY IS SOLELY YOUR RESPONSIBILITY.
[bookmark: _Toc463383463]CLOSING INSTRUCTIONS
THE COURT HAS GIVEN YOU THE INSTRUCTIONS ON THE LAW APPLICABLE TO THIS CASE.  I WILL NOW INSTRUCT YOU ON HOW TO CONDUCT YOUR DELIBERATIONS AND PREPARE YOUR VERDICTS.
WHEN YOU GO TO THE JURY ROOM, YOUR FIRST FUNCTION WILL BE TO SELECT ONE OF YOUR NUMBER TO SERVE AS A FOREPERSON.  THE PERSON YOU SELECT TO PRESIDE OVER YOUR DELIBERATIONS DOES NOT HAVE ANY GREATER POWER, NOR DOES THAT PERSON’S VOTE HAVE ANY MORE IMPORTANCE, THAN OTHERS.  THE FOREPERSON SERVES THE PURPOSE OF HELPING TO CONDUCT YOUR DELIBERATIONS IN AN ORDERLY MANNER AND TO GIVE EACH OF YOU THE OPPORTUNITY TO EXPRESS YOUR OPINION.  ONE ADDITIONAL DUTY OF THE FOREPERSON IS TO SEE TO IT THAT THE VERDICT FORM(S) AND ANY EXHIBITS ARE RETURNED TO THE COURT AFTER YOU HAVE REACHED A VERDICT.
YOU WILL BE GIVEN WRITTEN QUESTIONS CALLED INTERROGATORIES.  YOU MUST ANSWER THEM IN WRITING, STARTING WITH THE FIRST QUESTION.  YOU MUST CAREFULLY FOLLOW THE DIRECTIONS ABOUT HOW TO PROCEED, BECAUSE THE DIRECTIONS WILL TELL YOU WHICH QUESTIONS TO ANSWER AND WHETHER TO SIGN THE GENERAL VERDICT FOR THE ESTATE OF LEONA MAXIM OR FOR THE DEFENDANT.  A QUESTION IS ANSWERED WHEN AT LEAST (SIX) (THREE-FOURTHS) OF THE JURORS AGREE.  ALL WHO AGREE MUST SIGN.  IF SIX JURORS CANNOT AGREE ON AN ANSWER, YOU WILL BE INSTRUCTED TO REPORT TO THE COURT.
I WILL NOW READ THE VERDICT FORM(S). [READ FORMS]
IN ORDER TO CONCLUDE THIS CASE, IT IS NECESSARY THAT AT LEAST SIX (6) MEMBERS OF THE JURY AGREE UPON THE VERDICT.  THE MEMBERS OF THE JURY AGREEING UPON THE VERDICT MUST SIGN THEIR NAMES IN INK TO THE AGREED-UPON VERDICT FORM.
YOU ARE WARNED NOT TO DISCUSS THE STATUS OF YOUR DELIBERATIONS WITH ANYONE OUTSIDE OF THE JURY ROOM, NOR ARE YOU TO DISCUSS YOUR VERDICT WITH ANYONE OTHER THAN YOUR FELLOW JURORS UNTIL IT HAS BEEN RETURNED TO THE COURT.
WHEN YOU HAVE REACHED AND SIGNED A VERDICT, YOU WILL SUMMON THE BAILIFF WHO WILL RETURN YOU TO THE COURTROOM AT WHICH TIME YOUR VERDICT WILL BE ANNOUNCED.
[bookmark: _Toc463383464]CLOSING REMARKS
THE COURT CANNOT EMBODY ALL THE LAW IN ANY SINGLE PART OF THESE INSTRUCTIONS.  IN CONSIDERING ONE PORTION, YOU MUST CONSIDER IT IN LIGHT OF AND IN HARMONY WITH ALL THE INSTRUCTIONS.
THE COURT HAS INSTRUCTED YOU ON ALL THE LAW NECESSARY FOR YOUR DELIBERATIONS.  WHETHER CERTAIN INSTRUCTIONS ARE APPLICABLE MAY DEPEND UPON THE CONCLUSIONS YOU REACH ON THE FACTS BY A GREATER WEIGHT OF THE EVIDENCE.  IF YOU HAVE AN IMPRESSION THAT THE COURT HAS INDICATED HOW ANY DISPUTED FACT SHOULD BE DECIDED, YOU MUST PUT ASIDE SUCH AN IMPRESSION BECAUSE THAT DECISION MUST BE MADE BY YOU, BASED SOLELY UPON THE FACTS PRESENTED TO YOU IN THIS COURTROOM.
CIRCUMSTANCES IN THE CASE MAY AROUSE SYMPATHY FOR ONE PARTY OR THE OTHER.  SYMPATHY IS A COMMON HUMAN EMOTION.  THE LAW DOES NOT EXPECT YOU TO BE FREE OF SUCH NORMAL REACTIONS.  HOWEVER, THE LAW AND YOUR OATH AS JURORS REQUIRE YOU TO DISREGARD SYMPATHY AND NOT TO PERMIT IT TO INFLUENCE YOUR VERDICT.
YOU MUST NOT BE INFLUENCED BY ANY CONSIDERATION OF SYMPATHY OR PREJUDICE.  IT IS YOUR DUTY TO WEIGH THE EVIDENCE, TO DECIDE THE DISPUTED QUESTIONS OF FACT, TO APPLY THE INSTRUCTIONS OF LAW TO YOUR FINDINGS AND TO RENDER YOUR VERDICT ACCORDINGLY.  YOUR DUTY AS JURORS IS TO ARRIVE AT A FAIR AND JUST VERDICT.
YOUR INITIAL CONDUCT UPON COMMENCING DELIBERATIONS IS IMPORTANT.  IT IS NOT WISE TO EXPRESS IMMEDIATELY A DETERMINATION OR TO INSIST UPON A CERTAIN VERDICT.  HAVING SO EXPRESSED YOURSELF, YOUR SENSE OF PRIDE MAY BE AROUSED AND YOU MAY HESITATE TO GIVE UP YOUR POSITION EVEN IF SHOWN THAT IT IS NOT CORRECT.
CONSULT WITH ONE ANOTHER IN THE JURY ROOM, AND DELIBERATE WITH A VIEW TO REACHING AN AGREEMENT IF YOU CAN DO SO WITHOUT DISTURBING YOUR INDIVIDUAL JUDGMENT.  EACH OF YOU MUST DECIDE THIS CASE FOR YOURSELF.  YOU SHOULD DO SO, HOWEVER, ONLY AFTER A DISCUSSION OF THE CASE WITH THE OTHER JURORS.  DO NOT HESITATE TO CHANGE AN OPINION IF CONVINCED THAT IT IS WRONG.  HOWEVER, YOU SHOULD NOT SURRENDER YOUR CONSIDERED OPINIONS IN ORDER TO BE CONGENIAL OR TO REACH A VERDICT SOLELY BECAUSE OF THE OPINION OF OTHER JURORS.

[bookmark: _Toc463383466]FINAL CLOSING INSTRUCTIONS
I WILL GIVE YOU THE EXHIBITS AND THE VERDICT FORMS.  THE FOREPERSON WILL RETAIN POSSESSION OF THESE RECORDS, INCLUDING THE VERDICT FORMS, AND RETURN THEM TO THE COURTROOM WHEN YOU HAVE REACHED A VERDICT.  UNTIL YOUR VERDICT IS ANNOUNCED IN OPEN COURT, YOU ARE NOT TO DISCLOSE TO ANYONE THE STATUS OF YOUR DELIBERATIONS OR THE NATURE OF YOUR VERDICT.
WHEN YOU BEGIN YOUR DELIBERATIONS, FIRST SELECT A FOREPERSON.  WHEN SIX (6) OR MORE JURORS AGREE UPON THE VERDICT, YOU WILL COMPLETE AND SIGN THE VERDICT FORM(S) IN INK AND ADVISE THE BAILIFF.  YOU WILL THEN RETURN TO THE COURTROOM AT WHICH TIME YOUR VERDICT WILL BE ANNOUNCED.
IF YOU HAVE A QUESTION, THE QUESTION SHOULD BE WRITTEN DOWN AND GIVEN TO THE BAILIFF.  THE BAILIFF WILL DELIVER THE QUESTION TO THE COURT AND I WILL RESPOND.  THE QUESTION SHOULD NOT REFLECT THE STATUS OF YOUR DELIBERATIONS.
DELIBERATIONS MAY TAKE PLACE ONLY WHEN ALL JURORS ARE IN THE JURY DELIBERATION ROOM TOGETHER AND WITH NO ONE ELSE PRESENT.  SHOULD ANY JUROR LEAVE THE ROOM, ALL DELIBERATIONS MUST CEASE UNTIL ALL JURORS ARE TOGETHER.  DURING YOUR DELIBERATIONS NO JUROR IS PERMITTED TO DISCLOSE TO ANYONE THE STATUS OF YOUR DELIBERATIONS OR THE NATURE OF YOUR VERDICT.  THIS ORDER MUST BE STRICTLY OBEYED.  DURING RECESSES YOU MAY NOT DISCUSS THE CASE WITH ANYONE, EVEN OTHER JURORS.  AFTER YOUR VERDICT IS RETURNED AND ANNOUNCED IN COURT, YOU MAY DISCUSS THE CASE WITH ANYONE BUT YOU ARE NOT REQUIRED TO DO SO.
YOU WILL NOW RETIRE TO BEGIN DELIBERATIONS.  IF YOU HAVE ANY QUESTIONS ABOUT ADMINISTRATIVE MATTERS SUCH AS BREAKS OR MEALS, YOU SHOULD ASK THE BAILIFF.
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